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ORDER WAS ENTERED MODIFYING THE
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BEFORE MCMILLIN, CJ.,LEE AND IRVING, JJ.

IRVING, J., FOR THE COURT:

1. JamesWinfred Parker, J. filed, in the Chancery Court of Madison County, amotion againg Julia
Lynn Gates Horowitz, his former wife, seeking specific vigtation rights with the parties minor children.
Sometime after ahearing on the motion, an order granting the requested relief was entered by the chancery

court. However, neither party wasinformed of the court order until forty-nine days fter itsentry. Onthe



day following receipt of notice of the order, Julia filed a motion seeking to reopen or extend the time for
taking an apped. The chancellor denied the motion, and Julia has prosecuted this appedl.
FACTS
92. The proceedings occurring prior to the entry of the order are not relevant to the resolution of the
issue before us, therefore, we omit a discusson of them and move directly to the reason offered by the
chancdlor for denying Juliapermissonto filean out-of-time apped. The chancellor's explanaion wasthis
Rule 4 (h) isatwo-prong test to consider whether or not amotion for authority to

reopen is to be granted, one of which is that either of the parties had not received notice

from the clerk; the second part of which is that no party would be prgudiced by such

request. In light of the fact that the movant has had sufficient notice of the entry of the

court'sorder to comply with the court's order irrespective of any other legal strategiesthey

plan to undertake, | think there has been an ongoing obligation to be in compliance with

the court's order until such time as the parties have been relieved from the duties of that

order.

| believe any additiond time afforded this petitioner in taking any steps that they

believe are necessary to accomplish whatever their ends are at thisjuncture does operate

to the prgudice of Mr. Parker; therefore, the motion for extension of time to file any

apped or to reopen timeto file an apped is hereby denied.

ANALY SISAND DISCUSSION OF THE ISSUE

113. Juliaarguesthat the chancery court erred by denying her motion to reopen since (1) it isundisputed
that neither party received notice of the entry of the order until after the thirty-day appedl period had
expired , and (2) she promptly filed her motion to reopen after receiving notice that the order had been
entered. Accordingly, Julia argues, the chancellor should have permitted the gppeal pursuant to Rule 4
(h) of theMississippi Rulesof Appellate Procedure. Onthe other hand, Parker respondsthat the chancery
court was judtified in denying Julias motion because during the interim period of time, Julia refused to

comply with the termsand conditions of the order after belatedly receiving notice of it. He saysthiscaused



himto suffer prgudice of sufficient magnitude so asto judtify the chancdlor'srefusd to alow Julias appedl.
Additiondly, Parker arguesthat athough Horowitz timely filed amoation for permissontofilean out-of-time
gpped, she made no attempt for gpproximately three months to bring the motion on for hearing.
14. Rule 4(h) (Reopening Time for Apped) of the Mississppi Rules of Appellate Procedure reads as
follows:

Thetrid court, if it finds (a) that a party entitled to notice of the entry of judgment or order

did not receive such notice from the clerk or any party within 21 days of itsentry and (b)

that no party would be prg udiced, may, upon motion filed within 180 days of entry of the

judgment or order or within 7 days of receipt of such notice, whichever is earlier, reopen

the time for apped for aperiod of 14 days from the date of entry of the order reopening

the time for appedl.
M.RA.P. 4(h).
5. The chancery court, on August 15, 2001, entered the order fromwhich an gpped was sought. It
is undisputed that notice of the entry of the order was not received by ether party to this dispute until
October 3, 2001. Within aday after learning that the chancellor had entered the order, Horowitz filed a
motion to reopen the time for gppedl. Her filing was well within the saven days specified in the rule.
Therefore, Horowitz clearly satisfies the firgt of the two prongs of the rule.
T6. The second prong of the rule that must be satisfied is that no party would be pregjudiced by the
court’s granting the reopening of time for appeal. As adready discussed, the chancellor found that
Horowitz' snon-compliancewith thetermsand conditionsof the August 15, 2001 order relativeto Parker's
vigtation rights was a sufficient basisto find prejudice to Parker, thereby providing adequate judtification
for denying the motion. We disagree.

7. According to the Rule s comments.

"Prgludice’ means some adverse conseguence other than the cost of having to opposethe
appedl and encounter the risk of reversal, consequences that are present in every apped.



Prgudice might arise, for example, if the appellee had taken some actioninreliance onthe
expiraion of the norma time period for filing a notice of apped.

118. In Duncan v. Duncan, 774 So. 2d 418 (Miss. 2000), our supreme court, in discussing the
provisons of Rule 4, reversed and remanded achancedllor's denid of amovant'stimely-filed motion. The
court held that "[i]n limiting this decision to the facts before us and taking the rule as written, while dso
noting the absence of any argument by Helen that sheisin any way preudiced, wefind that thetrid court
erred in failing to grant [the] motion to reopen time for gpped.” 1d. at 420 (18).

19.  Wefind that the chancery court erred when it denied Horowitz's mation to reopen the time for
taking an apped. The judtification for denying the motion amounts to a retdiatory gesture by the court
because of Horowitz' s aleged non-compliance with the court’'s August 15, 2001order. Thisexercise of
discretion on the part of the court is at odds with the statute’ s contemplation of “prgudice.” Punishment
of Horowitz' s non-compliance can be and shoul d be addressed through amotion for citation of contempt.
110. Wefind that the chancellor abused her discretion in denying Horowitz' s motion to reopen thetime
for taking an apped. Therefore, we reverse and remand the case to the chancery court with directionsto
enter an order alowing Horowitz fourteen days, from the date of the order to be entered, to file anotice
of apped, appealing the court's August 15, 2001 order.

f11. Inlight of our resolution of theissue regarding the refusa of the chancery court to reopen thetime

to permit the appedl, it is not necessary for us to address whether the chancery court dso erred in not

! Inthisregard, we notethat the record reved sthat Parker filed amotion on November 19, 2001,
for contempt against Horowitz for her aleged failureto comply with the August 15, 2001 court order which
provided Parker with specific vigtation rights. Horowitz subsequently filed amotion for contempt against
Parker on December 7, 2001, for his dleged refusd and/or failure to pay the required amount of child
support and maintain hedth insurance for their children. The hearing for these motions was continued
severa times, and the motions were eventudly set to be heard on November 6, 2002. Nothing in the
record indicates whether the motions were heard on this date, but neither is rlevant to our disposition to
this case.



permitting an extenson of time to file the gpped. On afina matter, we note that Parker filed amotion to
gtrike section two of Horowitz's gppellate brief. Our resolution of the issue presented by this case is not
dependant on anything contained in that section of Horowitz'sbrief. Consequently, we overrulethemotion
to strike as moot.

12 THE JUDGMENT OF THE MADISON COUNTY CHANCERY COURT IS
REVERSED AND REMANDED. THE COSTSOF THISAPPEAL ARE ASSESSED TO THE

APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND GRIFFIS, JJ., CONCUR. CHANDLER, J., NOT PARTICIPATING.



